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DICTA

general discussion was had in which many of the reserve officers present
expressed their views on military justice and Justice Holtzhoff announced
that the committee was desirous of hearing from all who wished to offer anything on the subject, particularly from those who had had actual experience
with the system in World War II. He suggested that those interested put
their views in a letter addressed to Justice Alexander Holtzhoff, Secretary,
War Department Advisory Committee on Military Justice, Room 3D746, The
Pentagon, Washington 25, D. C., and particularly suggested the use of the
aforementioned "topical outline" (which is appended to this article) for such
purpose.
The responsibility for the administration of justice, whether in the
civil or military courts rests with the legal profession, and it is therefore a
source of gratification that the American Bar Association has taken the lead
in this matter and that the Colorado Bar Association and local lawyers were
privileged to have the opportunity to assist the Committee in its labors. The
importance of this study is manifest and the manner in which it is being
conducted is in accord with the best traditions of the legal profession.
Considering all this, and particularly the high calibre of membership of
the War Department Advisory Committee on Miltiary Justice, there can be
little doubt that its report to the Secretary of War will be sound and unbiased, and that any recommendations it may make will be well considered,
constructive, and in furtherance of the American ideals of justice.

War Department Advisory Committee on Military Justice
Topical Outline
I. GENERAL
1. Purposes of court-martial system; maintenance of discipline or administration of justice?
2. Merits and weaknesses or defects of existing system.
3. Causes of weaknesses and defects: (a) the system, organization, and procedure in themselves; (b) the administration of the system; or (c) personnel.
4. Are weaknesses and defects found in time of peace to the same extent
as in time of war? If not, why? Is the difference, if any, to be explained by the difference between professional officers and temporary
officers?
5. Are officers, both permanent and temporary, given sufficient training in
ideals, purposes, rules, and practical administration of military justice?
If not, what improvements are desirable?
6. Should there be any difference in dealing with offenses at the front during actual military operations and offenses committed behind the lines
or in training areas?
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7. Should there be any difference in dealing with military and nonmilitary
offenses?
8. Does the lresent system in actual operation often result in actual miscarriages of justice: (a) are the innocent convicted?; (b) are the guilty
punished excessively, or too leniently; and (c) are the guilty acquitted?
9. Does the present system in actual operation often result in inequalities of
treatment as between officers and enlisted men: (a) in respect to filing
charges and ordering trial: (b) in respect to convictions and acquittals
(c) in respect to sentences?
10. To what extent, if at all, do inadequacies of company commanders result
in trials by court-martial? Is there any difference in this respect as between (a) permanent and temporary officers, and (b) officers commissioned directly from civil life and officers who rose from the ranks?
11. Is there a tendency to assign less capable officers to court-martial duty?
12. Advisability of expanding Judge Advocate General's Department, making it more independent and increasing its authority.
13. Advisability of increasing the use of capable, experienced, retired officers,
and those partially disabled for court-martial duty.
14. Advisability of assigning enlisted men to serve as members of courtsmartial.
15. Is there a marked disparity in the sentences imposed in different commands?
II. JURISDICTION OF COURTS-MARTIAL.
1. To what extent are cases tried by general courts-martial that might be advantageously disposed of by special or summary courts or by company
punishment?
2. For the purpose of maintaining discipline, should there be an increase in
the authority of company commanders to impose company punishment,
and an expansion in the jurisdiction of summary courts and special courts,
leaving to general courts-martial only the trials of heinous military offenses, such as cowardice in the face of the enemy and desertion; and
grave nonmilitary crimes, such as murder, rape, robbery, etc.?
3. Should summary courts or at least special courts-martial be granted some
jurisdiction over officers?
4. Should more nonmilitary offenses be turned over to civil courts for trial?
III. FILING AND INVESTIGATION OF CHARGES
1. Are any changes desirable in the procedure of filing charges?
2. Is present system of preliminary investigation of charges adequate or are
any changes.desirable?
3. Does the present system of preliminary investigation of charges operate
properly in actual practice?
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IV. DIRECTING TRIAL OF CHARGES
1. Is the present system adequate?
2. Are there undue delays in determining whether the accused should be
tried?
3. Are arrest and confinement of the accused before trial used unduly and
unnecessarily?

1.
2.
3.
4.
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6.

7.
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V. ORGANIZATION OF COURTS-MARTIAL
Are summary courts properly organized?
Are special courts--martial properly organized?
Adequacy of present mode of selection of defense counsel.
To what extent are courts-martial under the domination of convening
authority?
The advisability of withdrawing from field command the authority to
convene general courts-martial, except possibly in battle areas in cases of
emergency, and the establishment of permanent general courts-martial
in each area, such courts-martial to be organized by the Judge Advocate
General's Department and to be independent of command.
The advisability of appointing as the law member, the trial judge advocate,
and the defense counsel only trained officers who belong to the Judge
Advocate General's Department; the trial judge advocate, and the defense counsel to be of the same rank, if at all possible; such assignments
to be permanent and full-time, rather than temporary part-time details.
The advisability of vesting in the law member full authority to rule finally on all questions of law but giving him no vote on the court; and leaving to the remaining members of the court only the functions of determining guilt or innocence and determining what sentence should be
imposed in case of conviction-in other words, assimilating the functions
of the law member to those of a judge, and the functions of the remaining
members to those of a jury.
VI. COURTS-MARTIAL PROCEDURE AND PRACTICE
Are any changes in trial procedure desirable?
Does defense counsel have adequate opportunity to defend the accused, or
is vigorous defense discouraged?
Does the defense have adequate opportunity to procure compulsory attendance of witnesses?
Should the use of depositions by the prosecution by permitted?
To what extent, if at all, should the new Federal Rules of Criminal Procedure to used by courts-martial?
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6. Should unanimous vote be required to convict?
7. To what extent, if at all, does the practice prevail of imposing severe excessive sentences, leaving it to the reviewing authority to reduce the sentence, instead of endeavoring to impose a proper sentence in the first instance? If the practice exists, should it be eliminated, and, if so, how?
8. Are courts-martial records complete and accurate verbatim transcripts of
actual proceedings?
9. Are there undue delays in court-martial proceedings?
10. Should there be a change in existing practice which makes it mandatory
for a general court-martial to impose a dishonorable discharge in case a
sentence of imprisonment of six months or more is also imposed?
Should the power to inflict a dishonorable discharge in such cases be
discretionary?
11. Should general court-martial be given power, which it does not now have,
to suspend sentence and place the accused on probation?
Should the use of dishonorable discharges generally be reduced, as part of
a court-martial sentence?
12. Is it desirable to introduce a discharge, such as the bad conduct discharge
of the Navy, which would rid the Army of an undesirable soldier, and yet
not have a disastrous permanent effect on him? In that event, should
dishonorable discharges be reserved for more grave and heinous cases?
13. Are some species of presentence investigations feasible?
VII. REVIEW OF COURT-MARTIAL PROCEEDINGS
1. Is the present system of review adequate as to (a) summary courts, (b)
special courts-martial, and (c) general courts-martial?
2. Should the trial judge advocate and the defense counsel be accorded an
opportunity as a matter of routine to submit briefs or memoranda to the
reviewing authority and to the Judge Advocate General?
3. Is any change desirable in the method of review of death sentences?
VIII. SUBSTANTIVE LAW
1. Advisability of amending Articles of War and Court-Martial Manual in
respect to definitions of offenses and provisions for penalties.
2. Advisability of modifying Article 95 so that dismissal would not be mandatory penalty in case of conviction of an officer. Consider the possibility that such modification might minimize the reluctance to courtmartial
an officer.
3. Advisability of making Article 96 more specific.
4. In case of trials for nonmilitary offenses committed in foreign countries,
what substantive law should govern?

